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SECTION A - INTRODUCTION

Purpose
A.1.
Employers of existing and prospective teachers, lecturers and those entering Initial Teacher Training (ITT) have a responsibility to ensure employees have the health and physical capacity to teach and will not put children and young people at risk of harm.  
The aim of this document is to provide guidance for employers who have responsibility for assessing the health and physical capacity of those who fall within the scope of The Education (Health Standards) (England) Regulations 2003, whilst ensuring they fulfil their duties under the Disability Discrimination Act (DDA). 
Statutory Basis
A.2.
The Education (Health Standards) (England) Regulations 2003 (the 2003 Regulations) state that employers and training providers must ensure that a person has the health and physical fitness to teach.  These regulations explain that a “relevant activity” may only be carried out by a person if, having regard to any duty of his employer under Part II of the Disability Discrimination Act 1995 (DDA), he has the health and physical capacity to carry out that activity.  The meaning of “relevant activity” prescribed by these regulations is explained in Appendix 2 of this document.  If it appears to an employer that a teacher may no longer have the health or physical capacity to carry out a relevant activity the employer must follow the procedures under the 2003 regulations.  
SECTION B - GENERAL

PROTECTING THE HEALTH, EDUCATION AND WELFARE OF PUPILS

B.1.
Teachers and those training to become teachers need a sufficient standard of health and physical fitness to enter or remain in the teaching profession.  Teaching is a demanding yet rewarding career and teachers have a duty of care for the pupils in their charge.  The health, education, safety and welfare of pupils are an important factor in deciding on an individual’s health and physical capacity to train to and subsequently to teach.  Applicants with a disability should not be deterred from considering teaching as a career, Initial Teacher Training providers and employers have a duty under the DDA Act to make reasonable adjustments.  
The Disability Discrimination Act 2005 

B.2.
Under The Disability Discrimination Act 2005 (DDA), it is unlawful for employers to discriminate against disabled people for a reason related to their disability, in all aspects of employment, unless this can be justified, less favourable treatment cannot be justified if there were reasonable adjustments that should have been made and were not (unless those adjustments would have made no difference).  Less favourable treatment may be justified on the grounds of either:

· that it is the result of a ‘permitted form of selection’ or

· that there is a ‘material and substantial’ reason for it.  This means the school/local authority must have a good reason which is relevant to the individual circumstances after taking into account any reasonable adjustments that may be required.   
The DDA defines a disabled person as someone who has a physical or mental impairment that has a substantial and long-term adverse effect on his or her ability to carry out normal day-to-day activities (see appendix 3).  People with disabilities and long-term health conditions can and do make an important contribution to the overall school curriculum, both as effective employees and in raising the aspirations of disabled pupils and educating non-disabled people about the reality of having a disability.   

In 2006, the DDA amendment regulations were introduced, bringing various changes including Part IV of the DDA which deals with post-16 education. In addition, the DDA 2005 introduced a new duty to all public authorities, including universities, to promote disability equality.  The elimination of disability discrimination and of the harassment of disabled people combined with the following strands of the positive duties:
· to promote equality of opportunity between disabled people and people who are not disabled;

· to promote positive attitudes to disabled people;

· to encourage disabled people to take part in public life;

· to take account of disabled people’s needs, even if this demands more favourable treatment of disabled people.

The importance of competence standards to Part IV of the DDA is that they not only relate to standards set by professional bodies, but also to any standards which are routinely set all the time in the organisation’s core business.  Important circumstances in which standards are set and applied include:

· When courses are described and marketed;

· When student admissions decisions are taken;

· When students are assessed;

· When qualifications are conferred.

For a standard to be a competence standard within the meaning of the Code of Practice for Part IV of the DDA, it needs to satisfy all of the following 3 conditions:

1.  It must be ‘an academic, medical or other standard applied by or on behalf of an education provider for the purpose of determining whether a person has a particular level of competence or ability’.
2.  it must be relevant to the course, i.e. a genuine standard.

3.  it must not lead to direct discrimination against a disabled person when it is applied.

Risk Assessments

When an ITT provider and employer make their final decision with regards to whether or not an applicant can carry out their duties effectively they must have carried out a risk assessment as required under health and safety legislation.  Further information about undertaking risk assessments can be found at The Learning and Skills Network. 

Reasonable adjustments in the workplace

Under the DDA, employers have a duty to consider making ‘reasonable adjustments’ to ensure employees are not put at a disadvantage by employment policies, practices and procedures or any physical feature of the workplace.

Examining medical advisers must consider whether disabled candidates applying for ITT courses or employment, or staff who become disabled while working, will be able to carry out their duties effectively once any necessary reasonable adjustments have been made.  A person’s physical capacity to manage his or her work may be enhanced with appropriate technical or human support and advice from the appropriate experts in occupational health.  Medical advisers must consider fully the health, education, safety and welfare of pupils or trainees likely to be in that teacher’s care.

Section 6 of the ‘Able to Teach’ booklet produced by the Training and Development Agency provides examples of adjustments which governing bodies and local authorities might reasonably have to make.  Although this document covers only those teachers who hold QTS, the examples and case studies provide good practice that can be used for all staff.
The employment provisions of the DDA also cover employment in higher education (HE).  
Further information about what the DDA means for employers and service providers can be found on the Disability Rights Commission at http://www.drc-gb.org/
Medical advisers

B.3.
A medical adviser to an Initial Teacher Training provider or employer of teachers must be a qualified medical practitioner. The medical adviser should be able to demonstrate competence in occupational medicine, for example as evidenced by inclusion in the specialist register of the General Medical Council or by holding a recognised post-graduate qualification in occupational medicine.  The Faculty of Occupational Medicine of the Royal College of Physicians can advise on this.  All occupational health and other advisers should ensure they are familiar with the requirements of the DDA and are able to assess whether reasonable adjustments would enable a disabled applicant to pursue a career in teaching.  Where necessary, professional advice should be sought if they do not have the knowledge or experience of specific disabilities, for example when dealing with hearing or sight impaired applicants.
Medical advisers will also need to consider cases where an ITT candidate or employee becomes disabled for the first time or an existing condition worsens during their course of study or career, or where someone applies for transfer or promotion to a post where his or her disability may be a factor.

It is for providers to appoint a medical adviser, however candidates should be allowed to submit evidence from another source if they choose.
Two documents containing occupational health advice are available at www.healthyschools.gov.uk
· Obtaining Occupational Health Advice on Fitness to Teach  - A Guide for Teacher Employers and Managers and for College Admissions and Pastoral Care Tutors (75KB, PDF format) 
· Fitness to Teach - Occupational Health Guidance for the Training and Employment of Teachers (164KB, PDF format)

The Secretary of State cannot adjudicate on questions about the health and physical capacity of individual teachers or candidates for teacher training, that is a matter for the employer or ITT provider.  The only exception to this is when the Secretary of State is considering barring or suspending a person from employment on medical grounds, or to making such employment subject to conditions (Regulation 5 of the Education (Restriction of Employment) Regulations 2000. 

SECTION C - MEDICAL FITNESS FOR INITIAL TEACHER TRAINING (ITT)

The following chart shows the procedure ITT providers should follow in assessing whether an applicant has the health and physical capacity of entrants to teacher training.  
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Further detail can be found in the main body of text within this document.  

Entry to ITT 
C.1.
The Secretary of State’s requirements on providers of Initial Teacher Training (ITT) include the provision to satisfy themselves that entrants are fit to train to and subsequently to teach.
ITT providers must assess the health and physical capacity of entrants to teacher training.  

It is essential that where a candidate has a specific learning difficulty (such as dyslexia), this should not interfere with the candidate's ability to teach effectively and to secure learning.  Candidates should work with the provider to ensure that their condition does not limit their capacity to teach.  The outcomes of these assessments not only determine the future careers of teachers and lecturers but also ensure the safeguarding and learning of children.  It is therefore, very important that admissions staff should base their decisions on objective evidence and advice from appropriate experts (please see section on medical advisers).  
Administration of applications/health declarations
C.2.
A trainee should not start teacher training if they have not completed an assessment of medical fitness, however, assessment should be completed quickly and not be allowed to hold up a trainee’s commencement of a course unreasonably.  Admissions staff should check any gaps in trainees’ employment or educational records which they consider may raise doubts over their health and physical capacity to teach.

Declaration of health
C.3.
Before final acceptance on a course, all candidates offered a firm or conditional place on a course of Initial Teacher Training should complete and return to the provider a declaration of health questionnaire.  Providers may wish to produce their own questionnaire or use the sample provided in the Fitness to Teach document on the healthy schools website, a copy of the questionnaire is attached at Appendix 4. Candidates should be encouraged to disclose any disability or health condition so that the provider can assess any support that may be needed.  Candidates should be asked to return the completed questionnaire directly to the named medical adviser and mark it ‘Medical in Confidence.  Where the medical adviser considers that further assessment is necessary before a decision can be reached, a medical examination will be arranged in consultation with the applicant.  This is only likely to be required in exceptional cases.  

In cases where the medical adviser feels that the candidate’s medical condition makes them unfit for training to teach, they should advise the provider of their recommendation.  The final decision on whether to accept such a candidate rests with the initial teacher training provider.  

In some cases a candidate may be affected by a condition which is in remission at the time of applying for a training course, but is liable to relapse in the future and could affect his or her health and physical capacity to teach.  In such cases, medical advisers should make a judgement on the health of an applicant in the light of an informed assessment of the potential for risk to pupil welfare.  This will be based on knowledge of the nature of the candidate’s condition, including its probable development and is likely to involve reference to appropriate specialist reports.

Role of medical advisers to Initial Teacher Training providers
C.4.
The declaration of health questionnaire and, if necessary, more detailed medical reports, are the basis for determining a candidate’s health and physical capacity to teach. The medical adviser may decide that a candidate needs a medical examination. If further information is necessary, the medical adviser should write, with the candidate’s consent, to the GP or specialist, copying the letter to the candidate. Alternatively a medical examination may be arranged by the medical adviser. If the medical adviser to the prospective employer considers that a specialist opinion is necessary, the applicant may be offered the opportunity to choose a specialist on the advice of their GP, or the medical adviser may propose a specialist with the agreement of the applicant.  If an applicant does not agree with the recommendation of the medical adviser they may seek another specialist's opinion, again guided by his or her GP.  The medical adviser should consider in the light of any such second opinion, whether his or her previous advice should be revised.  The decision on whether to accept such an applicant on grounds of medical fitness rests with the ITT provider.

Many people with disabilities or long-term health conditions will have the health and physical capacity to train to teach and the medical adviser’s recommendation must reflect:


· whether the person has the health and physical capacity for training as a teacher assuming that ITT providers make reasonable adjustments in accordance with their duty under the DDA;


· whether training providers may need to consider changes similar to those which would make up reasonable adjustment for employers to enable the person to undertake an Initial Teacher Training course, this should be in line with ITT providers’ legal duties to avoid discrimination under the DDA and also their corporate responsibility to systematically promote disability equality;


· any behaviour or characteristics which might affect the candidate's health and physical capacity for teaching;


· any medical condition likely to limit the candidate's ability to communicate with children, manage classes and secure safe and effective learning.

Safeguarding Children
Section 175 of the Education Act 2002 (which came into force in 2004) introduced for the first time an explicit duty on local authorities and governing bodies of maintained schools to make arrangements to ensure that they exercise their functions with a view to safeguarding children.  To fulfill their commitment to safeguard and promote the welfare of children, all organisations that provide services for, or work with, children must have recruitment and human resource management procedures that take account of the need to safeguard and promote the welfare of children and young people including arrangements for appropriate checks on new staff and volunteers.  Further guidance called “Safeguarding Children: Safer Recruitment and Selection in Education Settings” can be found on the Teachernet website.
Procedure for appeals against rejection on medical grounds
C.5.
In the case of a candidate being rejected on medical grounds, training providers should:  

· invite the candidate to provide any further medical information that he or she feels is appropriate.  
· refer the case to another specialist occupational health physician, preferably with experience in the field of occupational health of teachers, and other than the one who made the original recommendation and having no connection with the provider concerned.
The provider should determine whether they or the applicant should meet costs of additional medical reports that may be required by the occupational health adviser.  
Making medical information available to other providers
C.6.
It may be necessary for the medical papers of a candidate to be passed to another provider, although the candidate’s consent will be required.  For example:
· a provider's medical adviser may consider that a candidate has some impairment which makes him or her unsuitable for entry to that particular provider but which may not be a bar to acceptance elsewhere;

· a candidate may not fulfil the academic requirements of a conditional offer and want his or her application considered by other providers through the clearing scheme;

· a candidate may change his or her choice of provider between application and acceptance, and starting a course, they would of course have to reapply to another provider;

· a trainee may wish to move from one provider to another during his or her training

In all such cases the declaration of health should immediately be returned to the candidate.  Other medical documentation may be returned to the candidate unless this would be contrary to medical advice.  Occupational health records may be sent in confidence between providers with the consent of the candidate.  If a candidate refused to give consent to disclosure of their records, the provider holding the information should inform the receiving provider of this fact and it will then be for the receiving provider to carry out their own assessment.  
Confidentiality
C.7.
Medical advisers are responsible for the confidentiality and privacy of the procedures under medical ethical practice. All information provided by a candidate to a health professional is also subject to the common law duty of confidence.  Such information may not be used for any purpose other than the one for which it was provided without the consent of the individual concerned.  Medical information cannot be passed to third parties without the consent of the individual unless there is some overriding public interest in doing so, such as the need to protect others from harm.  Further information about confidentiality and disclosure of information can be found at the Information Commissioner’s Office.
Information to be given to employers
C.8.
Once a candidate is considered to have the health and physical capacity to teach and has accepted a training place, the provider's medical adviser should keep the declaration of health and any supporting papers for as long as he/she considers necessary to answer potential enquiries from the medical advisers of prospective employers. Medical information may only be released to a third party, with the consent of the person to whom it relates at the time disclosure is to be made. A candidate (whether deemed medically fit or not) who for some reason unconnected with medical fitness does not immediately enter Initial Teacher Training, will need a new and satisfactory declaration of health before admission to an ITT course.

Medical fitness in training
C.9.
Providers should ensure that trainees are aware that if their health deteriorates during training they should consult the medical adviser about any implications for continuing training or for teaching in the future.  Individuals should not judge their own health and physical capacity to teach outside the context of trivial and self limiting ailments.  A potential conflict of interest could arise where the medical adviser to a provider is also the trainee’s GP, in terms of confidentiality of information provided to the doctor in his/her role as the GP of the trainee.  It is therefore recommended that assessment of health and physical capacity to teach should be undertaken by a medical adviser other than the candidate’s GP. The providers’ medical officers should tell trainees of any doubt about health and physical capacity to teach and record the fact confidentially. It must only be passed to a prospective employer's medical adviser with the trainee’s consent, unless there are concerns that the trainee poses a risk to the health and safety of others.  

Where a trainee:
· becomes temporarily or permanently disabled or

· has a progressive disability

and wishes to continue into teaching, the provider should consider with the trainee whether particular help might enable the trainee to meet the required standards for the award of Qualified Teacher Status, taking account of adjustments under the DDA.

Failure to disclose relevant medical information and providing false information
C.10.
If a trainee is found to have:

· failed to disclose information which would otherwise have made them ineligible;


· given false information, including appropriate information about medical problems which arise during training;
 

· failed to comply with conditions imposed by the provider's medical adviser such as regular monitoring or check-ups during the course;


a provider will need to consider all of the above information together with their legal duties to make reasonable adjustments and then decide whether removing a trainee from a course is the appropriate course of action.    

SECTION D - MEDICAL FITNESS FOR EMPLOYMENT AS A TEACHER
The following chart shows the procedure employers should follow in assessing whether an applicant has the health and physical capacity for teaching.
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Further detail can be found in the main body of text within this document.  

All teacher appointments
D.1.
Employers also need to assess the health and physical capacity of those seeking work which falls within the definition of “relevant activity” (see Appendix B).  Employers are also responsible for being satisfied about the continuing fitness of those in such employment and for the suspension or termination of employment on medical grounds where appropriate.

A local authority or governing body must not appoint anyone to, or continue to employ them in a relevant activity unless he or she has the health and physical capacity for such employment (Regulation 6 of The Education (Health Standards) (England) Regulations 2003).  Teachers may not be appointed to relevant activities as prescribed in The Education (Health Standards) Regulations (see Appendix B) while they are receiving any ill-health retirement benefits from the Teachers’ Pensions Agency awarded after 31 March 1997, on the grounds of their permanent incapacity to teach.  However, teachers who are in receipt of ill health retirement benefits awarded prior to 1 April 1997 may undertake some limited part-time re-employment without automatic cessation of pension benefits, provided, of course, they have the necessary health and physical capacity for that employment.  Significant and/or long term employment may call into question the individual’s entitlement to the continued payment of ill health retirement benefits.  

In making decisions about medical fitness, employers must adhere to the provisions of the Disability Discrimination Act 1995 (as amended in 2005).  Guidance is available from organisations such as the Department for Work and Pensions and the Disability Rights Commission.
If the medical adviser to the prospective employer considers that a specialist opinion is necessary, the applicant may be offered the opportunity to choose a specialist on the advice of their GP, or the medical adviser may propose a specialist with the agreement of the applicant.  An applicant who does not agree with the recommendation of the prospective employer’s medical adviser may seek another specialist's opinion, again guided by his or her GP.  The employer’s medical adviser should consider in the light of any such second opinion, whether his or her previous advice should be revised.  The decision on whether to accept such an applicant on grounds of medical fitness rests with the employer.

Teachers on first appointment
D.2.
For newly qualified teachers, the prospective employer's medical adviser should obtain details of the applicant's medical history from the medical adviser to the training provider, with the written consent of the teacher.  For most newly qualified teachers, the information will be confined to the pre-course declaration of health as few will have had a medical examination or doctor's report before or during their course.  Possession of qualified teacher status (QTS) does not indicate that a teacher has the health and physical capacity to teach.
The employer’s medical adviser may, in the light of local factors, recommend routine health screening or other requirements for teachers and teacher trainees on first appointment. Trainees and serving teachers should keep their immunisations up-to-date.  Immunisation Against Infectious Disease, HMSO 1996 “The Green Book” gives details, copies of this book can be found on the Department for Health website.  The need for any other immunisation, e.g. against hepatitis A or B or further BCG should be assessed on the basis of advice from the medical adviser and the local consultant in communicable disease control.

Entry to teaching by employment-based routes
D.3.
Employment-based teacher training schemes (EBR) are teacher training programmes that allow trainees to work in a school and follow an individual training programme leading to qualified teacher status (QTS). The school pays the trainee as an unqualified teacher.  The Graduate Teacher Programme (GTP) and Registered Teacher Programme (RTP) provide a tailor-made training route through employment as a teacher. These programmes including SCITT programmes in maintained schools and non-maintained special schools require all trainees to have the health and physical capacity to be able to teach. The candidate must provide information as required to show that he or she is medically fit.  Whatever the route employer obligations are the same.
Employment in the Further Education sector
D.4.
Employers in further education must be satisfied about the health and physical capacity of all teachers who are to be appointed to their college.  

Teachers changing schools
D.5.
In appointing teachers with recent previous service in UK, the employer's medical adviser may request to see medical records from previous employment to decide that the person has the health and physical capacity to teach.  Prospective employers must obtain the teacher's consent before requesting medical information from a previous employer. 
Supply teachers engaged through employment agencies or businesses
D.6.
Employment agencies are responsible for determining the fitness to of those they engage to work in schools. Employers taking teachers from agencies should seek evidence that the agency has checked the teachers’ health and physical capacity. The teacher should be told if a prospective employer is to approach a previous employer.  If medical records are not available or not recent, or where the agency believes more information is required, the agency should ask candidates to complete a declaration of health questionnaire, to be checked by the medical adviser acting for the agency. Under the DDA, recruitment through employment services, such as recruitment agencies that provide contract workers, is subject to the same duties as direct employment by an employer.  For further information please see the Disability Rights Commission website.
If a Local Authority, school or FE establishment directly engages a supply or temporary teacher, it is responsible for carrying out medical fitness checks.    

Non-teaching jobs covered by The Education (Health Standards) Regulations
D.7.
Some non-teaching posts are also covered by the medical fitness requirements in the Education (Health Standards) Regulations, these are:

· An activity which assists or supports teaching;

· Supervising, assisting and supporting a child;

· An administrative or organisational activity which supports the provision of education and;

· An activity which is ancillary to the provision of education.  
Employers should decide whether an individual will have regular contact with children and young people under 18, and if so, seek medical advice as they consider necessary in deciding whether a person is medically fit to undertake a particular non-teaching job.

SECTION E - TEACHERS WHO BECOME MEDICALLY UNFIT IN SERVICE

Monitoring staff sickness absences
E.1.
All schools should have a clear written policy for handling staff sickness absence and for taking decisive action to reduce absence levels which disrupt children’s education. This should include clear procedures, drawn up in consultation with staff representatives, for the monitoring of staff absences, for taking appropriate action, and for encouraging the promotion of good health. 

Appropriate monitoring of sickness absence is an essential early warning measure for these responsibilities and also has a wider benefit to the general well-being of the school as good practice for human resource management.

The essential features of school staff sickness absence monitoring procedures should include the following:

· Identification of causes of absences on grounds of mental ill health; 

· Consider means of prevention and support, in relation to staff sickness and absence;
· Recognise the circumstances that can lead to teacher ill health;
· Consideration any disability and reasonable adjustment when dealing with ill health;
· Create a climate where disability can be declared and reasonable adjustment made;
·  Clear guidelines for staff to report absences on the first day of any absence and  

      beyond; 


· Regular contact with absent staff and, on each occasion, agreement on the date and form of the next contact;

· recording the number of absences and the working time lost for each spell of absence of each member of staff, and the reason, where known;

· undertaking return to work interviews after each spell of absence, setting clear guidelines about the conduct and content of such interviews and recording the actions agreed;

· defining trigger points for management action based on an individual’s cumulative absence, setting clear guidance on the range of management actions available;

· setting clear guidelines for referrals to occupational health services.

Further information on managing sickness absence can be found on the Health and Safety Executive website.  You can also find guidance on monitoring and managing sickness absence on the ACAS website.

Each case should be treated individually.  It may be that certain disability related absence may be treated as a reasonable adjustment under the terms of the DDA.  These absences should be recorded as disability related absence (if the disability has been declared to an employer) as opposed to incidental short-term ill health.

Employers must take immediate action when they consider a teacher may have become medically incapable of performing teaching duties if this may put at risk the health, education, safety or welfare of pupils.  

Many teachers who become disabled through illness or injury can continue to carry out their duties effectively if the employer makes reasonable adjustments.  Advice is available from relevant disability organisations and also from the Department for Works and Pensions, who administer the “Access to Work” programme, and can be contacted through local Job Centres.  

Suspension or dismissal

E.2.
The employer of teachers in maintained schools has powers to suspend teachers where necessary, if their condition poses a risk to the safety and well being of children or colleagues.  Suspension should only be carried out on the advice of an appropriately qualified medical adviser about the risks encountered with the individual’s state of health.  Each case should be judged on its individual circumstances.
Where the issue of dismissal of a teacher on medical grounds arises, under regulation 7 of the Education (Health Standards) Regulations 2003, the employer must give that teacher the opportunity to submit medical and other evidence and to make representations, and must consider such evidence and representations.  If the teacher so asks, the employer must arrange for a medical examination; the teacher's own medical adviser may, on request, be present at the examination.  Consideration must be given to whether reasonable adjustment may enable a disabled teacher to continue to perform effectively. 

ILL Health Retirement Benefits
E.3.
Teachers who are unable to continue working because of illness or injury can apply for ill-health retirement benefits under the Teachers’ Pension Scheme if they are members of the Scheme.  A teacher has to be permanently incapable of teaching to qualify for ill-health benefits.  Further information can be found on the Teachers’ Pensions website.
Teachers may not be appointed to relevant activities while they are receiving any ill-health benefits awarded after 31 March 1997.  
SECTION F – BARRING AND RESTRICTING EMPLOYMENT ON HEALTH GROUNDS

The Secretary of State's Barring Powers

F.1.
The Secretary of State has the power to make a Direction to bar an individual from working for a 'relevant employer', or to impose restrictions on an individual’s employment, on health grounds (section 142 of the Education Act 2002).
A Direction has the force of law, and takes effect immediately it is made.  It remains in force until it is withdrawn by the Secretary of State.  An individual who is barred on health grounds must not carry out work to which section 142 of the 2002 Act applies.  However, a Direction does not restrict an individual's employment as a teacher in adult or higher education, in administrative work which does not bring the person regularly into contact with children or young people under 18 years old, or in any other capacity which falls outside the definition of a relevant employer set out in paragraphs A.2.3 and A.2.4.  Where an individual is subject to a Direction under section 142 of the 2002 Act, a relevant employer shall not use the person to carry out work in contravention of the Direction. 

A Direction can be made against an individual who is not currently working for a relevant employer, for example because he or she has been dismissed or has retired, or has never worked for a  relevant employer, for example a trainee on, or applying for a place on, a teacher training course. 

 The Secretary of State has the power to bar an individual on health grounds, but the power is discretionary.  It is not possible to set out an exhaustive list of the medical conditions that can lead to a bar being imposed on an individual’s employment.  However, broadly speaking barring will only be considered in cases where an individual has a medical condition which directly or indirectly raises issues of risk or potential risk to the safety or welfare of children.  

The Secretary of State also has the power to bar an individual on the grounds that he or she is unsuitable on health grounds to work with children.  Under section 35 of the Criminal Justice and Court Services Act 2000, as amended, anyone who is subject to a Direction under section 142 of the 2002 Act on the grounds that they are unsuitable to work with children is disqualified from working with children, as well as work to which section 142 of the 2002 Act applies.  The individual will be told of the effect of such a Direction in the letter that is sent to him or her. 

Barring Procedures
F.2.
A medical adviser who believes there may be health grounds for barring an employee, trainee teacher or prospective trainee teacher, from work with children, must consult the Department. 

If the Department decides to consider barring or restricting an individual's employment, the individual is informed of that and invited to make representations, including submitting medical evidence and any other material, for example testimonials from people whose knowledge or opinions may be relevant.  

Usually the Department will also require a medical report which will be arranged through the Department's medical adviser, who will refer the individual to an appropriate specialist, and the Department will pay their fee.  If an individual decides not to attend a consultation we may still refer the information we hold to the specialist for assessment and a report. The Secretary of State will use this report to assist with the decision.  The individual may voluntarily provide medical evidence as part of his or her representations, if he or she believes that would be helpful, regardless of whether the Department requires a medical report.  The Department cannot pay for medical reports which are provided voluntarily. 

Sometimes, from a medical report and the individual's written representations, it is clear that it is unnecessary, or inappropriate, to give further consideration to barring or restricting the individual's employment.  The individual will be told of this in writing.

Occasionally the Department will invite the individual to attend an interview with Departmental officials.  He or she may bring another person with them to the interview, such as a relative, a friend, a colleague, a legal representative, or a union representative.  It would not be appropriate for an individual to bring someone who is also being considered for individual barring by the Secretary of State.
It is for the individual to decide whether to make representations, and what information and reports to include. The Department cannot:

· require an individual to make representations; 

· dictate the form and content of representations; 

· seek testimonials on an individual’s behalf; or

· meet the cost of making representations, including costs involved in attending an  interview.

When the representations are complete, officials in the Department acting for the Secretary of State will consider the information.  It will be further examined by Sir Roger Singleton, current chair of the Independent Barring Board, supported by his panel of experts, who will provide advice to the Secretary of State.  Taking into account this information, the considerations of those officials and the advice of Sir Roger, the Secretary of State will decide whether the individual should be barred on health grounds or whether their employment will be subject to conditions.  The individual will be informed of the decision in writing and given a copy of any Direction made by the Secretary of State. 

It is not possible to say precisely how long it will take to conclude any given case, because the circumstances of each case vary.  The length of time it takes to reach a decision very often depends on how long it takes other agencies or bodies to provide us with relevant information and evidence.  However, we aim to conclude a case as soon as possible after receiving all the necessary information.

'List 99', held by the Department, contains the names, dates of birth and teacher reference numbers of people whose employment has been barred or restricted, either on grounds of misconduct or on health grounds.  If an individual’s employment is restricted, the entry shows the types of employment in which he or she is permitted to work. Individuals barred on health grounds are listed separately from those barred on misconduct grounds, but no details of the individual's illness are given.

Barring Reviews and Appeals

F.3.
The Secretary of State has the power to revoke or vary a Direction if he or she receives evidence that he or she did not have at the time the Direction was made and is satisfied that the original Direction is no longer appropriate. 

The Secretary of State may also review a Direction given on grounds relating to an individual’s health if he or she receives evidence of a material change in the individual’s circumstances since the Direction was made and decides that the original Direction is no longer appropriate.

An individual who is the subject of a Direction can appeal to the Care Standards Tribunal against a decision by the Secretary of State: 

· to make a Direction, unless the Direction is made automatically because the person is included on the Protection of Children Act List, has been convicted of a specified offence, or is subject to a disqualification order;

· not to revoke or vary a Direction following a review;

· not to review a decision.

This is explained in the letter telling the individual of the Direction made against him or her.  

An individual who is barred on the grounds that he or she is unsuitable on health grounds to work with children (see paragraph F1.7) who wishes to seek a review of his or her disqualification from working with children on grounds of a material change in his or her circumstances, must wait 10 years from the date of the notification letter, and a review on those grounds would be conducted by the Care Standards Tribunal. 
Please be aware that the processes for barring and restricting employment are set to change with the instigation of the Independent Barring Board in 2008; information will be posted on TeacherNet at http://www.teachernet.gov.uk/management/staffingandprofessionaldevelopment/barringprocedures/
APPENDIX 1. 
Guidance for medical advisers

The purpose of the provider’s declaration of health questionnaire is to decide a candidate's health and physical capacity for teaching and prospect of giving efficient service.  The provider's medical adviser should consider sympathetically the full facts of the case where there is a medical history and particularly where a candidate is currently free from signs or symptoms of disease.  Permanent disability or long term illness should not of themselves be medical reasons for rejection.  Given reasonable adjustments by employers and/or changes by trainers similar to those falling within an employer's duty of reasonable adjustment, it may be possible for such individuals to carry out all their duties effectively.

Having considered the declaration of health (and evidence from a medical examination and specialist advice if necessary) the medical adviser should classify the candidate in one of three categories:-

A.
Those who are in good health and free from conditions which might be likely to interfere with efficiency in teaching;

B.
Those who are in generally good health but who suffer from conditions which are likely to interfere to some extent with their efficiency in teaching either all subjects or certain specified subjects, though these conditions are not serious enough to make the candidate unfit for the teaching profession.  This includes those whose disability could require employers to make reasonable adjustment to enable them to provide effective and efficient teaching; or

C.
Those whose condition is such as to make them unfit for the teaching profession.  Candidates should not normally be included in this category unless they have a psychiatric or physical disorder which cannot be ameliorated by reasonable adjustments to policies, practices or procedures or the provision of equipment or other forms of support, likely to interfere seriously with regular and efficient teaching of either general subjects or the subject in which they intend to specialise, or if they have an illness which may carry a risk to the safety or welfare of the pupils.

For candidates placed in category B, the medical adviser should help the provider identify any changes (similar to those which would constitute reasonable adjustments for employers) candidates might need to assist them in pursuing their course.  Candidates in this category may need to be reviewed by the provider’s medical adviser throughout the period of their training, if there is evidence their condition is affecting their work.

When reporting on candidates, medical advisers should take specific account of the age group and/or main subject in which the candidate intends to specialise, although it may also be necessary to consider the likelihood of candidates undertaking contractual duties and whether adjustments need to be made.  It should also be borne in mind that teachers in mainstream schools and further education colleges are increasingly likely to have responsibility for pupils with special educational needs, some of whom may be profoundly disabled.  It is not within the scope of this guidance to provide detailed assessment of the impact of all medical conditions on fitness to teach, but key considerations are:  

· the safeguarding and prevention of harm to children; 

· the requirement for teachers to have sound judgement and insight, and 

· the requirement for teachers to be able to respond to pupils’ needs rapidly and effectively.  

The last bullet makes the important point that teachers need to maintain continuous alertness especially with pupils from the younger age groups, pupils with disabilities and medical needs and in certain subjects such as physical education, science and technology.

Appendix 2  

Definition of ‘Relevant Activity’
Relevant activity means employment as a teacher, including an agency or supply teacher, or as a worker with children and young persons under 18 years of age, at schools maintained by local authorities, non-maintained special schools and further education institutions maintained by local authorities or the Learning and Skills Council (LSC).  
A.2.3  “Relevant activity” is an activity prescribed for the purposes of section 141 of the 2002 Act as   

(a)  planning and preparing lessons and courses for children;

(b)  delivering lessons to children;

 
(c)  assessing the development, progress and attainment of children;


(d)  reporting on the development, progress and attainment of children;

(e) an activity which assists or supports teaching;

(f) supervising, assisting and supporting a child;

(g) an administrative or organisational activity which supports the provision of education; and

(h) an activity which is ancillary to the provision of education.

In (b) above “delivering” includes delivery via distance learning or computer-aided techniques.   

A worker with children or young people means a person whose work brings them into regular contact with children and young people under 18 years of age.

Appendix 3
What are "normal day-to-day activities"?
A normal day-to-day activity is something that is 'normal' for most people, and that is carried out on a daily or regular basis. 

Normal day-to-day activities do not include activities that are only normal for a particular person or a group of people. The DDA does not count work and hobbies as normal day-to-day activities. This is because no particular job or hobby is 'normal' for most people. 

At least one of these areas must be substantially affected: mobility; manual dexterity; physical co-ordination; continence; ability to lift, carry or move everyday objects; speech, hearing or eyesight; memory or ability to concentrate, learn or understand or understanding of the risk of physical danger.


There are some special provisions, for example:

If the persons’ impairment has substantially affected their ability to carry out normal day-to-day activities, but doesn't any more, it will still be counted as having that effect if it is likely to do so again. 

If they have a progressive condition, and it will substantially affect their ability to carry out normal day-to-day activities in the future, they will be regarded as having an impairment which has a substantial adverse effect from the moment the condition has some effect on their ability to carry out normal day to day activities.  

If they have been diagnosed as having cancer, HIV infection or multiple sclerosis they will   automatically be considered as ‘disabled’.  

If they are registered as blind or partially sighted or certified as blind or partially sighted by a consultant ophthalmologist, they will automatically be considered as “disabled”.  

Also people who have had a disability in the past but are no longer disabled are covered by certain parts of the DDA. 

Many disabled people will be medically fit to teach, though employers may have to make reasonable adjustments under the DDA to enable disabled people to carry out their duties effectively.  

If in doubt about these activities ITT providers and employers should contact the Disability Rights Commission.
Appendix 4
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Below is a list of documents/organisations mentioned in the body of the guidance.  If you are using the electronic version you can click on the links which will take you to the relevant document.  Please note this is not an exhaustive list.
Organisations

DfES website
TeacherNet website
The Teacher Development Agency
Disability Rights Commission - Employing Disabled People - A Good Practice Guide for Managers and Employers

Department for Works and Pensions What the law says, case studies on making reasonable adjustments.  The Employment Service's Disability Service Teams, who administer the “Access to Work” programme, and can be contacted at local Job Centres.

Department of Health
The Learning and Skills Network
The Education (Health Standards) regulations 2003 

Disability Discrimination Act 1995 (and as amended 2005)

The Faculty of Occupational Medicine of the Royal college of Physicians
The Advisory, Conciliation and Arbitration Service (ACAS) website

Documents

Qualifying to Teach by the Teacher Development Agency
Graduate Teacher Programme (GTP) and Registered Teacher Programme (RTP) at the Teacher Development Agency
Obtaining Occupational Health Advice on Fitness to Teach  - A Guide for Teacher Employers and Managers and for College Admissions and Pastoral Care Tutors (75KB, PDF format) 
Fitness to Teach - Occupational Health Guidance for the Training and Employment of Teachers (164KB, PDF format)

    
 












ITT provider makes final decision based on medical adviser’s recommendation








The medical adviser should provide a recommendation giving a full explanation of their discussions about reasonable adjustments, or any concerns they have about the applicant being fit to teach. 








A risk assessment should be undertaken and if any reasonable adjustments need to be made, this should be discussed with the applicant.








If further medical evidence is necessary, contact GP (applicant’s consent will be required).
































Medical/Occupational Health Adviser must assess whether the applicant has the health and capacity to teach.  They should involve the applicant wherever possible.








All applicants must complete a Declaration of Health questionnaire, marking it ‘Medical in Confidence’.








Medical/occupational health adviser must assess whether the applicant has the health and capacity to teach, to enable them to provide a recommendation to the employer. 








Applicant accepted





If further medical evidence is required or a specialist appointment is necessary, this should be discussed with the applicant.
































The medical adviser should consider whether any reasonable adjustments need to be made.  If this is the case then the medical adviser should advise the employer.








The medical adviser should provide a recommendation on whether the applicant is fit for teaching. They should provide the employer with a full explanation along with their recommendation.











Final decision rests with the employer taking account of their obligation under the DDA to make reasonable adjustments.





Individuals should be notified of rejection and informed about the appeals procedure  








Individuals notified of result of appeal
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